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ABSTRACT  

“Everyone has the right to education. Education shall be free, at least in the elementary and 

fundamental stages. Elementary education shall be compulsory. Technical and professional 

education shall be made generally available and higher education shall be equally accessible to 

all on the basis of merit. Further, Education shall be directed to the full development of the 

human personality and to the strengthening of respect for human rights and fundamental 

freedoms. It shall promote understanding, tolerance and friendship among all nations, racial or 

religious groups, and shall further the activities of the United Nations for the maintenance of 

peace. Therefore, Parents have a prior right to choose the kind of education that shall be given to 

their children.”  --- (UDHR)  Education is basic requirement for success of democracy and 

progress of country. The universalisation of primary education is a provision to provide free 

educational opportunities to all children of the society irrespective of caste, creed and sex. 

Education today remains liberation - a tool for the betterment of our civil institutions, the 

protection of our civil liberties, and the path to an informed and questioning citizenry.  Education 

occupies an important place in our Constitution and culture. There has been emphasis on free and 

compulsory education for children in this country for a long time. There is a very strong 

historical perspective. The Hunter Commission in 1882-83, almost 125 years ago, recommended 

Universal Education in India. It proposed to make education compulsory for the children.  The 

Government of India Act, 1935 provided that ―education should be made free and compulsory for both 

boys and girls.‖ About a hundred years ago, ShriGopal Krishna Gokhale, urged the Imperial Legislative 

Assembly, while debating in a bill in Imperial Legislation Council in 1911, Gokhale, strongly advocated 

that elementary education should be both compulsory and free. About 90 years later the Constitution of 

India was amended to enshrine the Right to Education as a fundamental right. 
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INTRODUCTION 

Ever since independence, India has undertaken several initiatives, different commissions and 

committee have given suggestion to achieve universalization of elementary education, which has 

yielded mixed results. The right to education legislation in India has seen a chequered history in 

evolving from a directive principle to a fundamental right. In 1950 the Constitution articulated its 

commitment to education through its Directive Principles of State Policy. It was first step 

towards right to education was taken right after Independence in 1950 when the Constitution 

(Art. 45) by way of a directive principle promised free and compulsory education within 10 

years. The Kothari Commission on Education set up by the Government of India in (1964-66)  

strongly recommended free and compulsory education for children up to the age of 14 years. The 

Commission observed that there is no other way for the poor to climb their way out of this 

predicament.  The Constitution directs both burdens to achieve one end: the compulsory 

education of children, free from the fetters of cost, parental obstruction, or State inaction. The 

two Articles 21-A and 45 also balance the relative burdens on parents and the State. The Parents 

sacrifice for the education of their children, by sending them to school for hours of the day, but 

only with a commensurate sacrifice of the State„s resources. The right to education, then, is more 

than a human or fundamental right. It is a reciprocal agreement between the State and the family, 

and it places an affirmative burden on all participants in our civil society.  

The Right of Children to Free and Compulsory Education (RTE) Act, 2009 was enacted 

following the insertion of Article 21-A by the Constitution (Eighty-sixth Amendment) Act, 2002. 

Article 21-A provides for free and compulsory education to all children of the age 6 to 14 years 

and also casts an obligation on the State to provide and ensure admission, attendance and 

completion of elementary education in such a manner that the State may, by law, determine. The 

present Act a rough draft bill was composed in year, 2005. It received much opposition due to its 

mandatory provision to provide 25 per cent reservation for disadvantage children and weaker 

section of the society in private unaided schools.  

The Constitution (Eighty-sixth Amendment) Act, 2002 was followed by multiple rounds of 

discussions (tabling of  the Right of Children To Free And Compulsory Education Bill  by the 
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NDA and UPA Governments), which made education a fundamental right for children in the age 

group of six to fourteen years.  The Act was introduced in RajyaSabha in December 2008. 

Nearly six years after the amendment is clear by the Cabinet. The Bill was approved by Cabinet 

on 2 July 2009. The Bill was again introduced in the RajyaSabha which passed the Bill on 

20.7.2009 and in LokSabha on 4.8.2009 and received the assent of the President on 26.8.2009 

and was published in the Gazette of India on 27.8.2009.   

The Right of Children to Free and Compulsory Education (RTE) Act, 2009 came into effect in 

the whole of India except the State of Jammu and Kashmir w.e.f. 1.4.2010. The provisions of this 

Act are intended not only to guarantee right to free and compulsory education to children, but it 

also envisages imparting of quality education by providing required infrastructure and 

compliance of specified norms and standards in the schools. The Preamble states that the 2009 

Act stands enacted inter alia to provide for free and compulsory education to all children of the 

age of 6 to 14 years. 

The Act was to be given the status of a Fundamental Right. This could not be done immediately 

as the Ministry Of Human Resource Development (MHRD) officials took more than four months 

after August 2009 to work out the cost of implementation of the Act, which ultimately turned out 

to be Rs. 1.71 lakh crore for five years, a huge sum, but modest, given the scale of operation 

involved; thereafter the Act was notified for implementation from 1 April 2010.  

In an address to the nation on 1 April 2010, Prime Minister Manmohan Singh, Spoke about ―I 

am what I am today because of education‖, Today, our Government comes before you to redeem 

the pledge of giving all our children the right to elementary education. The Right of Children to 

Free and Compulsory Education Act, enacted by Parliament in August 2009, has come into force 

today. The Fundamental Right to Education, as incorporated in our Constitution under Article 

21-A, has also become operative from today. We are a Nation of young people. The health, 

education and creative abilities of our children and young people will determine the well-being 

and strength of our Nation. Education is the key to progress. It empowers the individual. It 

enables a nation. It is the belief of our government that if we nurture our children and young 

people with the right education, India's future as a strong and prosperous country is secure. We 
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are committed to ensuring that all children, irrespective of gender and social category, have 

access to education.   

He spoke as an illustration of power of education, he cited his own example: ―I was born to a 

family of modest means. In my childhood I had to walk a long distance to go to school. I read 

under the dim light of a kerosene lamp. I am what I am today because of education. I want every 

Indian child, girl and boy, to be so touched by the light of education. I want every Indian to 

dream of a better future and live that dream.‖  Most people who have risen from a poor or 

middle-class background to positions of trust and responsibility will fully agree with him. And in 

the context of globalisation, India„s growth story could hit a roadblock if a majority of our youth 

remain out of schools and are not equipped with employable skills. The RTE Act seems to be a 

step in the right direction.   

Now at present, according to UNESCO„S 166 countries have ratified the Convention against 

Discrimination in Education (1960) and or the International Covenant on Economic, Social and 

Cultural Rights (1966). However, 136 countries have safeguarded the right to education in their 

constitution. Inter alia 166 countries have legal provisions for free education, and 183 countries 

have legal provisions for compulsory education in the world. Further, UNESCO declared that 

121 million children and adolescents have never started school or have dropped out.   

The Right of Children to Free and Compulsory Education Act, 2009:   

It is an Act to provide for free and compulsory education to all children of the age of six to 

fourteen years. Be it enacted by Parliament in the Sixtieth Year of the Republic of India as 

follows:-  

The Statement of Objects and Reasons:  

The Statement of Objects and Reasons of the Right of Children to Free and Compulsory 

Education Act, 2009 recognises one of the most profound underlying principles contained in the 

Constitution, viz. The crucial role of universal elementary education for strengthening the social 
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fabric of democracy through provision of equal opportunities to all has been accepted since 

inception of our Republic.   

Other, and equally significant principle that it recognises, is that, in order to ensure equal 

opportunities to all citizens, it is necessary that elementary education is provided to one and all. 

Keeping in view this spirit, obligation was imposed upon the State, as per Article 41, read with 

Article 45, of the Constitution to make effective provisions for securing the right to education, 

among other. Thus, it is one of the Directive Principles of State Policy enumerated in our 

Constitution lays down that the State shall provide free and compulsory education to all children 

up to the age of fourteen years.   

In order to make it a reality, the Supreme Court in the case of Unni Krishnan, J.P. and Ors. etc. v. 

State of Andhra Pradesh &Ors.etc.stretched the limits of Article 45 by reading right to free 

education as a fundamental right of children up to the age of 14 years so as to enable the children 

up to the age of 14 years to receive the education as a matter of right. The Law Commission 

(One Hundred-sixty-fifth) Report   also supported it by making recommendation to the 

Parliament to make suitable amendment in the Constitution. Realising its Constitutional 

commitment, the Parliament obliged, and Article 21-A was added vide the Constitution (Eighty-

sixth Amendment) Act, 2002 in the following manner:  

Article 21-A, the Right to Education as inserted by the Constitution (Eighty-sixth Amendment)  

Act, 2002, the State shall provide free and compulsory education to all children of the age of six 

to fourteen years in such manner as the State may, by law, determine.  

Simultaneously, Article 45 of the Constitution was also substituted with the following - 

Provision for early childhood care and education to children below the age of six years. The 

State shall endeavour to provide early childhood care and education for all children until they 

complete the age of six years.   

Notwithstanding the aforesaid provisions in the Constitution and significant spatial and 

numerical expansion of elementary schools in the country, goal of universal elementary 

education continued to allude us. It was found that number of children, particularly children from 
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disadvantaged groups and weaker sections, who drop out of school before completing 

elementary education, remains very large. It was also noticed that the quality of learning 

achievement is not always entirely satisfactory even in the case of children who complete 

elementary education.   

Introduction of the RTE Act, 2009:  

The Right of Children to Free and Compulsory Education Act, 2009 received the assent of the 

President of India on dated August 26, 2009 and came into force on April 1, 2010. It provides for 

free and compulsory education to all children of up the age of six to fourteen years. It shall 

extend to the whole of India except the State of Jammu and Kashmir. Section 2 of the Act deals 

with the various definitions unless the context otherwise required. Chapter second deals with 

right to free and compulsory education for every child of the age of 6 to 14 years. The chapter 

third deals with duties of appropriate government, local authority and parents, and chapter fourth 

deals with responsibilities of schools and teachers. Further, chapter fifth deals with curriculum 

and completion of elementary education, chapter sixth deals with protection of right of children. 

Thereafter, finally chapter seventh deals with various miscellaneous. Article 21-A of the 

Constitution of India was inserted by the Constitution (Eighty-sixth Amendment) Act, 2002 and 

the said Article deals with Right to Education which says the state shall provide free and 

compulsory education to all children of the age of six to fourteen years in such manner as the 

state may, by law, determine Article 45 of the Constitution of India deals with provision for early 

childhood care and education to children below the age of six years.  

In University of Delhi and Anr. v. Rananath,  Supreme Court was held that education is 

enlightenment. It is the one that lends dignity to a man. Education seeks to build up the 

personality of the pupil by assisting his physical, intellectual, moral and emotional development.   

In Brown v. Board of Education of Topeka,  the United State Supreme Court emphasized on the 

concept of education as today education is perhaps the most important function of state and local 

governments. Compulsory school attendance laws and the great expenditures for education both 

demonstrate our recognition of the importance of education to our democratic society. It is the 
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very foundation of good citizenship. It is a principal instrument in awakening the child to cultural 

values, in preparing him for later professional training, and in helping him to adjust normally to 

his environment. In these days, it is doubtful that any child may reasonably be expected to 

succeed in life if he is denied the opportunity of an education. Such an opportunity, where the 

state has undertaken to provide it, is a right which must be made available to all on equal terms.  

In BandhuaMuktiMorcha v. Union of India and Ors.,SupremeCourt held  

that, the ‗right to live„ with ‗human dignity„ enshrined in Article 21 derives its life breath the 

Directive Principles of State Policy in Articles 39, 41 and 42 and at the least, therefore, it must 

include protection of the health and strength of workers, men and women, and of the tender age 

of children against abuse, unities and facilities for children to develop in a healthy manner and in 

conditions of freedom and dignity, educational facilities, just and humane conditions of work and 

maternity relief. These are the minimum requirements which must exist in order to enable a 

person to live with human dignity and no State neither the Central Government nor any State 

Government has the right to take any action which will deprive a person of the enjoyment of 

these basic essentials.   

Miss. Mohini Jain v. State of Karnataka and Others, the Supreme Court has interpreted the ‗life„ 

in Article 21 of the Constitution of India that is ‗right to live„ with human dignity. The ‗Right to 

life„ is the compendious expression for all those rights which are basic to the dignified 

enjoyment of life. Thus, ruled the Court that, ―the right to education flows directly from right to 

life‖ and that the right to education being concomitant to the fundamental rights, ―the State is 

under a constructional mandate to provide educational facilities at all levels for the benefit of the 

citizens.Unni Krishnan, J.P. and Others v. State of Andhra Pradesh and Others,  the Supreme 

Court held that, every citizen has a ‗right to education„ under the Constitution. Right to 

education is a fundamental right; it flows directly from ‗right to life.„ In other words, ‗right to 

education„ is concomitant to the fundamental rights enshrined in Article 21 under part III of the 

Constitution. Education is freely available only to children until complete the age of 14 years.  
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In the case of Society for Un-aided Private Schools of Rajasthan v. Union of India &Anr.,  The 

Supreme Court upheld the constitutional validity of the Right of Children to Free and 

Compulsory Education Act, 2009 in this case. Further, in Pramati Educational & Cultural Trust 

and Ors. v. Union of India &Ors., In this case Supreme Court hold that the Constitution (Ninety-

third Amendment) Act, 2005 inserting clause (5) of Article 15 of the Constitution and the 

Constitution (Eighty-Sixth Amendment) Act, 2002 inserting Article 21-A of the Constitution do 

not alter the basic structure or framework of the Constitution and are Constitutionally valid. 

Supreme Court also holds that the Right of Children to Free and Compulsory Education (RTE) 

Act, 2009 is not ultra vires Article 19(1) (g) of the Constitution. Further, Supreme Court 

maintained the all facts of the Society for Un-aided Private Schools of Rajasthan v. Union of 

India &Anr.   

Salient Provisions of the RTE, Act, 2009:  

The Right to Free and Compulsory Education Act, 2009, provides a legal guarantee by the 

Government of India for a justiciable right to free and compulsory education for children 

between the ages of 6-14 years equitable quality to all. This Act came into force in April 1, 2010 

and trunks from the Fundamental right to education as laid down under Article 21-A of the 

Constitution. For the implementation of RTE Act the Central and State governments are 

responsible. The salient provisions of the Act are as follows:  

• Provides free and compulsory education for every child of the age of 6 to 14 years, in a 

neighbourhood school till completion of elementary education.  

• Provides for every child above six years of age, the right to admission in a class 

appropriate to his or her age even if the child has not been admitted before in any school or 

though admitted, could not complete his or her elementary education.  

• Provides for every child, the right to seek transfer to any other school from a school 

where there is no provision for completion of elementary education.  
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• Provides duty for the appropriate Government and the local authority to establish school, 

where it is not so established, within a period of three years from the commencement of the Act.  

• Seeks to provide for financial and other responsibilities of the Central Government and 

the State Governments and for developing by the Central Government of a national curriculum 

and the standards for training of teachers.  

• Provides the duty of appropriate government and local authority as every parents or 

guardian to admit his or her child to an elementary education in the neighbourhood school and 

ensure compulsory admission, attendance and completion of elementary education by every child 

of the age of six to fourteen years.  

• To ensure availability of admission in a neighbourhood school and good quality 

elementary education of every child of the age of six to fourteen years.  

• Provides duty of every parents or guardian to admit or cause to be admitted his or her 

child or ward to an elementary education in the neighbourhood school.  

• Appropriate government make necessary arrangement for providing free preschool 

education for the children of the age of three to six years.  

• Provides school„s responsibility of providing free and compulsory education and unaided 

private schools shall admit twenty five per cent children to Class – 1 from among children 

belonging to weaker sections and disadvantaged groups for continued education of such children 

till completion of elementary education.  

• Prohibition of capitation fee and screening in admission procedure and for punishment 

for contravention of these provisions.  

• It provides prohibition of denial of admission of a child for lack of age proof and denial 

of admission to a child, irrespective of the time in the academic year.  

• It prohibits the holding back in any class or expulsion of a child from school till the 

completion of elementary education.  
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• Prohibition of physical punishment and mental harassment and school shall be liable to 

disciplinary action under the service rule applicable for the contravention of this provision.  

• Provides norms and standards of schools for recognition, withdrawal of recognition and 

imposition of fine in case of contravention.  

• Provides the powers of Central Government to amend norms and standards for a school 

are provided for in the Schedule.  

• Provides to spell out the constitution and functions of a school management committee.  

• It articulates a provision for a school development plan by the school management 

committee.  

• Ensure the qualifications for appointment and terms and conditions of service of teachers.  

• It seeks to provide for duties of teachers, disciplinary action against them and redressal of 

their grievances.  

• Seeks to ensure for maintenance of pupil - teacher ratio by appropriate governments and 

local authorities as specified in the Schedule.  

• It ensure for filling up of vacancies of teachers by appointing authority in schools.  

• It seeks the prohibition of deployment of teachers for non-educational purposes, except 

for decennial population census, disaster relief, elections to local authority, State Legislature and 

Parliament.  

• It prohibits of private tuition and private teaching activities by teachers.  

• Seeks to provide for curriculum and evaluation procedure for elementary education to be 

laid down by an academic authority to be specified by the appropriate government.  

• It prohibits detention or failing of any pupil in any class till completion of elementary 

education.  
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• Provides for certain additional functions to be performed and powers to be exercised by 

the National and State Commissions for Protection of Child Rights in pursuance of the 

provisions of this Act.  

• It relates for redressal of grievances to the rights of the child under the legislation.  

• Seeks to provide for the constitution of a State Advisory Council (SAC) to advise the 

State Governments on implementation of the provisions of the RTE Act, 2009.  

• It gives the power to the appropriate Government to issue guidelines and directions to, 

make rules for purpose of implementation of the provisions of the RTE Act.  

• It provides the prohibitions for the suit or legal proceedings against the Central 

Government, State Government and National Commission for Protection of Child Rights 

(NCPCR), State Commission for Protection of Child Rights (SCPCR), the local authority, 

School Management Committee (SMC) or any rules or order made there under. 

CONCLUSION 

The Government of India by Constitutional (Eighty-sixth Amendment Act) Act, 2002 had added 

a new Article 21-A, which provides that ―the state shall provide free and compulsory education 

to all children of the age of 6 to 14 years in such manner as the State may, by law determine‖. 

Further, they strengthened this Article 21-A by adding a clause (k) to Article 51-A, which 

provides for those who are a parent or guardian to provide opportunities for education to his/her 

child or ward between the age of 6 and 14 years. On the basis of the Constitutional mandate 

provided under Articles 41, 45, 46, 21A, 51-A(k) and various judgments of this Court, both the 

Government of India, as well as this Court has taken several steps to eradicate illiteracy, improve 

the quality of education and simultaneously ensure that the dropouts are brought to nil. The 

numbers of children who do not get education especially in the rural areas are still high. Though 

the government has made a law that every child under the age of 14 will get free education, the 

problem of illiteracy is still at large. The literacy rate in India has always been a matter of 

concern, but many NGO initiatives and government ads, campaigns and programs are being held 
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to spread awareness amongst people about the importance of literacy. Also the government has 

made strict rules for female equality rights. Indian literacy rate has shown a significant rise in the 

past 10 years. Mahatma Gandhi said that, Education mean an all-round drawing out of the best in 

man - body, mind and spirit. Literacy rates nothing but the numbers of persons who are able to 

carry out ―3R„s‖ i.e. reading, writing and arithmetic – these words pronunciation have start with 

alphabet ‗R„. In other word, if person can read simple sentences. Write his name and signature 

and do basic arithmetic, then he or she is termed as literate. Literacy is the first rung of education 

leader and for long it has been considered a pre-requisite for development. The effect of literacy 

is very similar in developing and developed countries. Illiterate people are generally trapped in a 

cycle of poverty with limited opportunities for employment or income generation and higher 

chances of poor health and adverse circumstances.  
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